
MANNKIND CORP
Form S-3
August 31, 2012
Table of Contents

As filed with the Securities and Exchange Commission on August 31, 2012

Registration No. 333-            

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM S-3

REGISTRATION STATEMENT
UNDER

THE SECURITIES ACT OF 1933

MANNKIND CORPORATION
(Exact name of Registrant as specified in its charter)

Delaware 13-3607736
(State or other jurisdiction of (I.R.S. Employer

Edgar Filing: MANNKIND CORP - Form S-3

Table of Contents 1



incorporation or organization) Identification Number)

28903 North Avenue Paine

Valencia, CA 91355

(661) 775-5300

(Address, including zip code, and telephone number, including area code, of Registrant�s principal executive offices)

Alfred E. Mann
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MannKind Corporation

28903 North Avenue Paine

Valencia, CA 91355

(661) 775-5300

(Name, address, including zip code, and telephone number, including area code, of agent for service)
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David Thomson, Esq. Lynda Kay Chandler, Esq.
MannKind Corporation Cooley LLP
28903 North Avenue Paine 4401 Eastgate Mall

Valencia, CA 91355 San Diego, CA 92121-1909
(661) 775-5300 (858) 550-6000

Approximate date of commencement of proposed sale to the public:

From time to time after the effective date of this Registration Statement, as determined by Registrant.
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If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the
following box:  ¨
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If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities
Act of 1933, other than securities offered only in connection with dividend or interest reinvestment plans, check the following box:  x

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering.  ¨

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities
Act registration statement number of the earlier effective registration statement for the same offering.  ¨

If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that shall become effective
upon filing with the Commission pursuant to Rule 462(e) under the Securities Act, check the following box.  ¨

If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to register additional
securities or additional classes of securities pursuant to Rule 413(b) under the Securities Act, check the following box.  ¨

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer or a smaller reporting
company. See the definitions of �large accelerated filer,� �accelerated filer� and �smaller reporting company� in Rule 12b-2 of the Exchange Act.

Large accelerated filer ¨ Accelerated filer x

Non-accelerated filer ¨  (Do not check if a smaller reporting company) Smaller reporting company ¨

CALCULATION OF REGISTRATION FEE

Title of Each Class of

Securities to Be Registered (1)

Proposed

Maximum
Aggregate

Offering Price (2)
Amount of

Registration Fee (3)
Common Stock, par value $0.01 per share �  �  
Preferred Stock, par value $0.01 per share �  �  
Warrants �  �  
Debt Securities �  �  
Total $500,000,000 $57,300

(1) There are being registered hereunder such indeterminate number of shares of common stock and preferred stock, such indeterminate
number of warrants to purchase common stock, preferred stock and/or debt securities, and such indeterminate principal amount of debt
securities as shall have an aggregate initial offering price not to exceed $500,000,000. If any debt securities are issued at an original issue
discount, then the offering price of such debt securities shall be in such greater principal amount as shall result in an aggregate initial
offering price not to exceed $500,000,000, less the aggregate dollar amount of all securities previously issued hereunder. Any securities
registered hereunder may be sold separately or as units with other securities registered hereunder. The securities registered also include
such indeterminate amounts and numbers of common stock, preferred stock and debt securities as may be issued upon conversion of or
exchange for debt securities that provide for conversion or exchange, upon exercise of warrants or pursuant to the antidilution provisions
of any such securities.

(2)
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The proposed maximum aggregate offering price per class of security will be determined from time to time by the Registrant in connection
with the issuance by the Registrant of the securities registered hereunder and is not specified as to each class of security pursuant to
General Instruction II.D. of Form S-3 under the Securities Act.

(3) Calculated pursuant to Rule 457(o) under the Securities Act.

The Registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the
Registrant shall file a further amendment which specifically states that this registration statement shall thereafter become effective in
accordance with Section 8(a) of the Securities Act of 1933 or until the registration statement shall become effective on such date as the
Commission, acting pursuant to said Section 8(a), may determine.
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The information in this prospectus is not complete and may be changed. We may not sell or accept an offer to buy the securities under
this prospectus until the registration statement filed with the Securities and Exchange Commission is effective. This prospectus is not an
offer to sell these securities, and it is not soliciting an offer to buy these securities in any jurisdiction where such offer or sale is not
permitted.

SUBJECT TO COMPLETION, DATED AUGUST 31, 2012

PROSPECTUS

$500,000,000

MANNKIND CORPORATION
COMMON STOCK

PREFERRED STOCK

WARRANTS

DEBT SECURITIES

From time to time, we may sell up to an aggregate of $500,000,000 of our common stock, preferred stock, warrants or debt securities,
individually or in units. We will specify in any accompanying prospectus supplement the terms of any offering.

Our common stock is traded on The NASDAQ Global Market under the trading symbol �MNKD.� The applicable prospectus supplement will
contain information, where applicable, as to other listings, if any, on The NASDAQ Global Market or other securities exchange of the securities
covered by the prospectus supplement.

Our principal executive offices are located at 28903 North Avenue Paine, Valencia, California 91355, and our telephone number at that address
is (661) 775-5300.

You should read this prospectus and any prospectus supplement carefully before you invest.

INVESTING IN OUR SECURITIES INVOLVES A HIGH DEGREE OF RISK. YOU SHOULD REVIEW
CAREFULLY THE RISKS AND UNCERTAINTIES REFERENCED UNDER THE HEADING �RISK
FACTORS� ON PAGE 1 OF THIS PROSPECTUS AS WELL AS THOSE CONTAINED IN THE
APPLICABLE PROSPECTUS SUPPLEMENT AND ANY RELATED FREE WRITING PROSPECTUS,
AND UNDER SIMILAR HEADINGS IN THE OTHER DOCUMENTS THAT ARE INCORPORATED BY
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REFERENCE INTO THIS PROSPECTUS.

This prospectus may not be used to offer or sell any securities unless accompanied by a prospectus supplement.

The securities may be sold directly by us to investors, through agents designated from time to time or to or through underwriters or dealers, on a
continuous or delayed basis. For additional information on the methods of sale, you should refer to the section entitled �Plan of Distribution� in
this prospectus and in the applicable prospectus supplement. If any agents or underwriters are involved in the sale of any securities with respect
to which this prospectus is being delivered, the names of such agents or underwriters and any applicable fees, commissions, discounts and
over-allotment options will be set forth in a prospectus supplement. The price to the public of such securities and the net proceeds that we expect
to receive from such sale will also be set forth in a prospectus supplement.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or
determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.

The date of this Prospectus is                 , 2012.
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We have not authorized anyone to provide you with information different from the information contained in or incorporated by reference in this
prospectus, any applicable prospectus supplement and any related free writing prospectus that we may authorize to be provided to you. No
dealer, salesperson or other person is authorized to give any information or to represent anything not contained or incorporated by reference in
this prospectus, any applicable prospectus supplement or any related free writing prospectus that we may authorize to be provided to you. This
prospectus is an offer to sell only the securities offered hereby, but only under circumstances and in jurisdictions where it is lawful to do so. You
should assume that the information in this prospectus, any applicable prospectus supplement or any related free writing prospectus is accurate
only as of the date on the front of the document and that any information we have incorporated by reference is accurate only as of the date of the
document incorporated by reference, regardless of the time of delivery of this prospectus, any applicable prospectus supplement or any related
free writing prospectus, or any sale of our securities. Our business, financial condition, results of operations and prospects may have changed
since that date.

AFREZZA®, MedTone®, Dreamboat� and Technosphere® are our trademarks in the United States. We have also applied for and have registered
company trademarks in other jurisdictions, including Europe and Japan. This document also contains trademarks and service marks of other
companies that are the property of their respective owners.

ABOUT THIS PROSPECTUS

This prospectus is part of a registration statement on Form S-3 that we filed with the Securities and Exchange Commission, or SEC, using a �shelf�
registration process. Under this shelf registration process, we may sell common stock, preferred stock, warrants or debt securities in one or more
offerings up to a total dollar amount of $500,000,000. This prospectus provides you with a general description of the securities we may offer.
Each time we offer a type or series of securities under this prospectus, we will provide a prospectus supplement that will contain more specific
information about the terms of those securities. We may also authorize one or more free writing prospectuses to be provided to you that may
contain material information relating to these offerings. We may also add, update or change in the prospectus supplement (and in any related free
writing prospectus that we may authorize to be provided to you) any of the information contained in this prospectus or in the documents that we
have incorporated by reference into this prospectus. We urge you to carefully read this prospectus, any applicable prospectus supplement and
any related free writing prospectus, together with the information incorporated herein by reference as described under the headings �Where You
Can Find More Information� and �Incorporation by Reference� before buying any of the securities being offered.
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SUMMARY

The following summary highlights information contained elsewhere in this prospectus or incorporated by reference herein and does not contain
all the information that may be important to purchasers of our securities. You should carefully read this prospectus, all documents incorporated
by reference, any prospectus supplement and any related free writing prospectus, and the additional information described under the caption
�Where You Can Find More Information,� beginning on page 19, before buying any of the securities being offered. References in this
prospectus to �MannKind,� the �Company,� �we,� �us� and �our� refer to MannKind Corporation and its subsidiaries, on a consolidated
basis, unless the context requires otherwise.

MannKind Corporation

MannKind Corporation is a biopharmaceutical company focused on the discovery, development and commercialization of therapeutic products
for diseases such as diabetes and cancer. Our lead product candidate, AFREZZA (insulin human [rDNA origin]) inhalation powder, is an ultra
rapid-acting insulin that is in late-stage clinical investigation for the treatment of adults with type 1 or type 2 diabetes for the control of
hyperglycemia. Diabetes is a significant health concern. According to the Centers for Disease Control and Prevention, in the United States in
2011, approximately 25.8 million people had diabetes and if current trends continue, one in three adults in the United States are expected to have
diabetes by 2050. The International Diabetes Federation has estimated that as of September 2011 approximately 366 million people had
diabetes; by 2030 this is expected to have risen to approximately 552 million.

In March 2009, we submitted a new drug application, or NDA, for AFREZZA in which we sought approval of the product using our
first-generation inhaler, known as MedTone. In March 2010, we received a Complete Response letter from the U.S. Food and Drug
Administration, or FDA, that requested information and currently available clinical data to support the clinical utility of AFREZZA as well as
information about the comparability of the commercial version of the MedTone inhaler to the earlier version of this device that was used in
pivotal clinical trials. After meeting with the FDA in June 2010, we determined that the best way to address the agency�s inhaler-related
questions was to submit information regarding the bioequivalence of the MedTone inhaler and our next-generation inhaler, known as
Dreamboat, which by that time had become our preferred device from a clinical and commercial perspective, given that it is smaller, easier to
use and lower in cost than the MedTone inhaler. In June 2010, we submitted to the FDA the available bioequivalency data for the two devices
along with additional evidence of efficacy of AFREZZA as part of our response to the 2010 Complete Response letter.

In January 2011, we received a second Complete Response letter in which the FDA requested that we conduct two clinical studies with the
Dreamboat inhaler (one in patients with type 1 diabetes and one in patients with type 2 diabetes), with at least one trial including a treatment
group using the MedTone inhaler in order to obtain a head-to-head comparison of the pulmonary safety data for the two devices. By the fourth
quarter of 2011, we were recruiting subjects into both studies. We expect to complete screening for these studies during the third quarter of 2012
and complete the treatment stage of the studies in the second quarter of 2013. We then would expect to submit the results to the FDA as an
amendment to our NDA during in the third quarter of 2013.

AFREZZA utilizes our proprietary Technosphere formulation technology, which is based on a class of organic molecules that are designed to
self-assemble into small particles onto which drug molecules can be loaded. With AFREZZA, we load recombinant human insulin onto the
Technosphere particles; however, this technology is not limited to insulin delivery. We believe it represents a versatile drug delivery platform
that may allow pulmonary administration of certain drugs that currently require administration by injection. Beyond convenience, we believe the
key advantage of drugs inhaled as Technosphere formulations is that they have been shown to be absorbed very rapidly into the arterial
circulation, essentially mimicking intra-arterial administration. Currently, we are actively working with several parties to assess the feasibility of
formulating different active ingredients on Technosphere particles.

Risk Factors

An investment in our securities involves a high degree of risk. Prior to making a decision about investing in our securities, you should carefully
consider the specific risk factors discussed in the sections entitled �Risk Factors� contained in any applicable prospectus supplement and our
filings with the SEC, which are incorporated by reference in this prospectus, together with all of the other information contained in this
prospectus, any applicable prospectus supplement or free writing prospectus, or incorporated by reference in this prospectus. These risks and
uncertainties are not the only risks and uncertainties we face. Additional risks and uncertainties not presently known to us, or that we currently
view as immaterial, may also impair our business. If any of the risks or uncertainties described in our SEC filings or any prospectus supplement
or any additional risks and uncertainties actually occur, our business, financial condition and results of operations could be materially and
adversely affected. In that case, the trading price of our securities could decline and you might lose all or part of your investment.

The Securities We May Offer
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We may offer shares of our common stock, preferred stock, various series of debt securities and/or warrants to purchase any of these securities,
with a total value of up to $500,000,000, from time to time under this prospectus at prices and on terms to be determined by market conditions at
the time of offering. This prospectus provides you with a general description of the securities we may offer. Each time we offer a type or series
of securities, we will provide a prospectus supplement that will describe the specific amounts, prices and other important terms of the securities,
including, to the extent applicable:

1
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� designation or classification;

� aggregate principal amount or aggregate offering price;

� maturity, if applicable;

� original issue discount, if any;

� rates and times of payment of interest, dividends or other payments, if any;

� redemption, conversion, exercise, exchange or sinking fund terms, if any;

� ranking;

� restrictive covenants, if any;

� voting or other rights, if any;

� conversion or exchange prices or rates, if any, and, if applicable, any provisions for changes to or adjustments in the
conversion or exchange prices or rates and in the securities or other property receivable upon conversion or exchange; and

� a discussion of material United States federal income tax considerations.
A prospectus supplement and any related free writing prospectus that we may authorize to be provided to you also may add, update or change
information contained in this prospectus or in documents we have incorporated by reference. However, no prospectus supplement or free writing
prospectus will offer a security that is not registered and described in this prospectus at the time of the effectiveness of the registration statement
of which this prospectus is a part.

This prospectus may not be used to offer or sell securities unless it is accompanied by a prospectus supplement.

We may sell the securities directly to or through agents, underwriters or dealers. We, and our agents, dealers or underwriters, reserve the right to
accept or reject all or part of any proposed purchase of securities. If we do offer securities through agents or underwriters, we will include in the
applicable prospectus supplement:

� the name of those agents or underwriters;

� applicable fees, discounts and commissions to be paid to them;

� details regarding over-allotment options, if any; and
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� the net proceeds to us.
Common Stock. We may issue shares of our common stock from time to time. Holders of our common stock are entitled to one vote per share
on all matters submitted to a vote of stockholders. Subject to any preferences of any of our preferred stock that may be outstanding, holders of
our common stock are entitled to dividends when and if declared by our board of directors.

Preferred Stock. We may issue shares of our preferred stock from time to time, in one or more series. Our board of directors will determine the
designations, voting powers, preferences and rights of the preferred stock, as well as the qualifications, limitations or restrictions thereof,
including dividend rights, conversion rights, preemptive rights, terms of redemption or repurchase, liquidation preferences, sinking fund terms
and the number of shares constituting any series or the designation of any series. Convertible preferred stock will be convertible into our
common stock or exchangeable for other securities. Conversion may be mandatory or at your option and would be at prescribed conversion
rates.

Warrants. We may issue warrants for the purchase of common stock, preferred stock and/or debt securities in one or more series, from time to
time. We may issue warrants independently or together with common stock, preferred stock and/or debt securities, and the warrants may be
attached to or separate from these securities. In this prospectus, we have summarized certain general features of the warrants. We urge you,
however, to read the applicable prospectus supplement (and any free writing prospectus that we may authorize to be provided to you) related to
the particular series of warrants being offered, as well as the complete warrant agreements and warrant certificates that contain the terms of the
warrants. Forms of the warrant agreements and forms of warrant certificates containing the terms of the warrants being offered have been filed
as exhibits to the registration statement of which this prospectus is a part, and supplemental warrant agreements and forms of warrant certificates
will be filed as exhibits to the registration statement of which this prospectus is a part or will be incorporated by reference from reports that we
file with the SEC.

We will evidence each series of warrants by warrant certificates that we will issue. Warrants may be issued under an applicable warrant
agreement that we enter into with a warrant agent. We will indicate the name and address of the warrant agent, if applicable, in the prospectus
supplement relating to the particular series of warrants being offered.

Debt Securities. We may issue debt securities from time to time, in one or more series, as either senior or subordinated debt or as senior or
subordinated convertible debt. The senior debt securities will rank equally with any other unsecured and unsubordinated

2
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debt. The subordinated debt securities will be subordinate and junior in right of payment, to the extent and in the manner described in the
instrument governing the debt, to all of our senior indebtedness. Convertible debt securities will be convertible into or exchangeable for our
common stock or other securities. Conversion may be mandatory or at your option and would be at prescribed conversion rates.

The debt securities will be issued under one or more documents called indentures, which are contracts between us and a national banking
association or other eligible party, as trustee. In this prospectus, we have summarized certain general features of the debt securities. We urge
you, however, to read the applicable prospectus supplement (and any free writing prospectus that we may authorize to be provided to you)
related to the series of debt securities being offered, as well as the complete indentures that contain the terms of the debt securities. Forms of
indentures have been filed as exhibits to the registration statement of which this prospectus is a part, and supplemental indentures and forms of
debt securities containing the terms of the debt securities being offered will be filed as exhibits to the registration statement of which this
prospectus is a part or will be incorporated by reference from reports that we file with the SEC.

RATIO OF EARNINGS TO FIXED CHARGES

The following table sets forth our ratio of earnings to fixed charges for the periods indicated (in millions):

Fiscal Year Ended December 31,

Six Months

Ended

June 30,
2007 2008 2009 2010 2011 2012

Deficiency of earnings to cover fixed charges $ 294.6 $ 305.4 $ 219.9 $ 170.3 $ 161.0 $ 74.9

For the purpose of this table, �earnings� consists of pre-tax income (loss) from continuing operations, plus fixed charges and amortization of
capitalized interest, less interest capitalized. �Fixed charges� consist of interest expensed and capitalized related to indebtedness. For the fiscal
years ended December 31, 2007, 2008, 2009, 2010 and 2011, and the six months ended June 30, 2012, we had no earnings. Our earnings for
those periods were insufficient to cover fixed charges.

3
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

Statements contained in this prospectus, in the documents incorporated by reference herein and in any prospectus supplement that are not strictly
historical in nature are forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended, or the
Securities Act, and within the meaning of Section 21E of the Securities Exchange Act of 1934, as amended, or the Exchange Act. These
forward-looking statements are subject to the �safe harbor� created by Section 27A of the Securities Act and Section 21E of the Exchange Act and
may include, but are not limited to, statements about:

� the progress or success of our research, development and clinical programs, including the application for and receipt of
regulatory clearances and approvals, and the timing or success of the commercialization of AFREZZA, if approved, or any
other products or therapies that we may develop;

� our ability to market, commercialize and achieve market acceptance for AFREZZA, or any other products or therapies that we
may develop;

� our plans and expectations regarding collaboration or licensing transactions;

� our ability to protect our intellectual property and operate our business without infringing upon the intellectual property rights
of others;

� our estimates for future performance;

� our estimates regarding anticipated operating losses, future revenues, capital requirements and our needs for additional
financing;

� scientific studies and the conclusions we draw from them; and

� our anticipated use of proceeds from the sale of securities under this prospectus.
In some cases, you can identify forward-looking statements by terms such as �anticipates,� �believes,� �could,� �estimates,� �expects,� �goal,� �intends,� �may,�
�plans,� �potential,� �predicts,� �projects,� �should,� �will,� �would,� the negative of these words and words or similar expressions intended to identify
forward-looking statements. These statements reflect our views as of the date on which they were made with respect to future events and are
based on assumptions and subject to risks and uncertainties. The underlying information and expectations are likely to change over time. Given
these uncertainties, you should not place undue reliance on these forward-looking statements as actual events or results may differ materially
from those projected in the forward-looking statements due to various factors, including, but not limited to, those set forth under the heading
�Risk Factors� in any applicable prospectus supplement or free writing prospectus and in our SEC filings. These forward-looking statements
represent our estimates and assumptions only as of the date of the document containing the applicable statement.

You should rely only on the information contained, or incorporated by reference, in this prospectus, the registration statement of which this
prospectus is a part, the documents incorporated by reference herein, and any applicable prospectus supplement or free writing prospectus and
understand that our actual future results may be materially different from what we expect. We qualify all of the forward-looking statements in
the foregoing documents by these cautionary statements. Unless required by law, we undertake no obligation to update or revise any
forward-looking statements to reflect new information or future events or developments. Thus, you should not assume that our silence over time
means that actual events are bearing out as expressed or implied in such forward-looking statements. Before deciding to purchase our securities,
you should carefully consider the risk factors discussed here or incorporated by reference, in addition to the other information set forth in this
prospectus, any accompanying prospectus supplement or free writing prospectus and in the documents incorporated by reference.
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USE OF PROCEEDS

Except as described in any prospectus supplement or in any related free writing prospectus that we may authorize to be provided to you, we
currently intend to use the net proceeds from the sale of securities under this prospectus for general corporate purposes, including clinical trial
expenses, research and development expenses, general and administrative expenses, repayment of outstanding indebtedness, manufacturing
expenses, and other expenses related to pursuing regulatory approval for and commercializing AFREZZA. We may also use a portion of the net
proceeds to in-license, invest in or acquire businesses or technologies that we believe are complementary to our own, although we have no
current plans, commitments or agreements with respect to any acquisitions. As of the date of this prospectus, we cannot specify with certainty all
of the particular uses of the proceeds from the sale of securities under this prospectus. Accordingly, we will retain broad discretion over the use
of such proceeds. Pending the use of the net proceeds from the sale of securities under this prospectus as described above, we intend to invest the
net proceeds in investment-grade, interest-bearing instruments.

4
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DESCRIPTION OF CAPITAL STOCK

General

Our authorized capital stock consists of 350,000,000 shares of common stock, $0.01 par value, and 10,000,000 shares of preferred stock, $0.01
par value. As of August 6, 2012, there were 199,384,118 shares of common stock outstanding and no shares of preferred stock outstanding.

The following summary description of our capital stock is based on the provisions of our certificate of incorporation and bylaws and the
applicable provisions of the Delaware General Corporation Law, or DGCL. This information is qualified entirely by reference to the applicable
provisions of our certificate of incorporation, bylaws and the Delaware General Corporation Law. For information on how to obtain copies of
our certificate of incorporation and bylaws, which are exhibits to the registration statement of which this prospectus is a part, see "Where You
Can Find Additional Information� and �Incorporation of Certain Information by Reference.�

Common Stock

Voting Rights

Each holder of our common stock is entitled to one vote for each share on all matters submitted to a vote of our stockholders, including the
election of our directors. Under our certificate of incorporation and bylaws, our stockholders will not have cumulative voting rights.
Accordingly, the holders of a majority of our outstanding shares of common stock entitled to vote in any election of directors can elect all of the
directors standing for election, if they should so choose. In all other matters, an action by our common stockholders requires the affirmative vote
of the holders of a majority of our outstanding shares of common stock entitled to vote.

Dividends

Subject to preferences that may be applicable to any outstanding shares of our preferred stock, holders of our common stock are entitled to
receive ratably any dividends our board of directors declares out of funds legally available for that purpose. Any dividends on our common stock
will be non-cumulative.

Liquidation, Dissolution or Winding Up

If we liquidate, dissolve or wind up, the holders of our common stock are entitled to share ratably in all assets legally available for distribution to
our stockholders after the payment of all of our debts and other liabilities and the satisfaction of any liquidation preference granted to the holders
of any outstanding shares of our preferred stock.

Rights and Preferences

Our common stock has no preemptive, conversion or subscription rights. There are no redemption or sinking fund provisions applicable to our
common stock. The rights, preferences and privileges of the holders of our common stock are subject to, and may be adversely affected by, the
rights of the holders of any outstanding shares of our of preferred stock, which we may designate and issue in the future.

Preferred Stock

Pursuant to our certificate of incorporation, our board of directors has the authority, without further action by the stockholders (unless such
stockholder action is required by applicable law or NASDAQ rules), to designate and issue up to 10,000,000 shares of preferred stock in one or
more series, to establish from time to time the number of shares to be included in each such series, to fix the designations, voting powers,
preferences and rights of the shares of each wholly unissued series, and any qualifications, limitations or restrictions thereof, and to increase or
decrease the number of shares of any such series, but not below the number of shares of such series then outstanding.

We will fix the designations, voting powers, preferences and rights of the preferred stock of each series, as well as the qualifications, limitations
or restrictions thereof, in the certificate of designation relating to that series. We will file as an exhibit to the registration statement of which this
prospectus is a part, or will incorporate by reference from reports that we file with the SEC, the form of any certificate of designation that
describes the terms of the series of preferred stock we are offering before the issuance of that series of preferred stock. This description will
include:
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� the title and stated value;

� the number of shares we are offering;

� the liquidation preference per share;

� the purchase price;

� the dividend rate, period and payment date and method of calculation for dividends, if any;

� whether dividends, if any, will be cumulative or non-cumulative and, if cumulative, the date from which dividends will
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accumulate;

� the procedures for any auction and remarketing, if any;

� the provisions for a sinking fund, if any;

� the provisions for redemption or repurchase, if applicable, and any restrictions on our ability to exercise those redemption and
repurchase rights;

� any listing of the preferred stock on any securities exchange or market;

� whether the preferred stock will be convertible into our common stock, and, if applicable, the conversion price, or how it will be
calculated, and the conversion period;

� whether the preferred stock will be exchangeable into debt securities, and, if applicable, the exchange price, or how it will be
calculated, and the exchange period;

� voting rights, if any, of the preferred stock;

� preemptive rights, if any;

� restrictions on transfer, sale or other assignment, if any;

� whether interests in the preferred stock will be represented by depositary shares;

� any limitations on the issuance of any class or series of preferred stock ranking senior to or on a parity with the series of preferred
stock as to dividend rights and rights if we liquidate, dissolve or wind up our affairs; and

� any other specific terms, preferences, rights or limitations of, or restrictions on, the preferred stock.
If we issue shares of preferred stock under this prospectus, the shares will be fully-paid and non-assessable.

The DGCL provides that the holders of preferred stock will have the right to vote separately as a class (or, in some cases, as a series) on an
amendment to our certificate of incorporation if the amendment would change the par value or, unless the certificate of incorporation provided
otherwise, the number of authorized shares of the class or change the powers, preferences or special rights of the class or series so as to
adversely affect the class or series, as the case may be. This right is in addition to any voting rights that may be provided for in the applicable
certificate of designation.

Our board of directors may authorize the issuance of preferred stock with voting or conversion rights that could adversely affect the voting
power or other rights of the holders of our common stock. Preferred stock could be issued quickly with terms designed to delay or prevent a
change in control of our company or make removal of management more difficult. Additionally, the issuance of preferred stock may have the
effect of decreasing the market price of our common stock.
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Anti-Takeover Effects of Provisions of Delaware Law and Our Certificate of Incorporation and Bylaws

Delaware takeover statute

We are subject to Section 203 of the DGCL, which regulates acquisitions of some Delaware corporations. In general, Section 203 prohibits, with
some exceptions, a publicly held Delaware corporation from engaging in a �business combination� with an �interested stockholder� for a period of
three years following the date of the transaction in which the person became an interested stockholder, unless:

� the board of directors of the corporation approved the business combination or the other transaction in which the person
became an interested stockholder prior to the date of the business combination or other transaction;

� upon consummation of the transaction that resulted in the person becoming an interested stockholder, the person owned at
least 85% of the voting stock of the corporation outstanding at the time the transaction commenced, excluding shares owned
by persons who are directors and also officers of the corporation and shares issued under employee stock plans under which
employee participants do not have the right to determine confidentially whether shares held subject to the plan will be
tendered in a tender or exchange offer; or

� on or subsequent to the date the person became an interested stockholder, the board of directors of the corporation approved
the business combination and the stockholders of the corporation authorized the business combination at an annual or special
meeting of stockholders by the affirmative vote of at least 66-2/3% of the outstanding stock of the corporation not owned by
the interested stockholder.

Section 203 of the DGCL generally defines a �business combination� to include any of the following:

� any merger or consolidation involving the corporation and the interested stockholder;
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� any sale, transfer, pledge or other disposition of 10% or more of the corporation�s assets or outstanding stock involving
the interested stockholder;

� in general, any transaction that results in the issuance or transfer by the corporation of any of its stock to the interested
stockholder;

� any transaction involving the corporation that has the effect of increasing the proportionate share of its stock owned by
the interested stockholder; or

� the receipt by the interested stockholder of the benefit of any loans, advances, guarantees, pledges or other financial
benefits provided by or through the corporation.

In general, Section 203 defines an �interested stockholder� as any person who, together with the person�s affiliates and associates, owns, or within
three years prior to the determination of interested stockholder status did own, 15% or more of a corporation�s voting stock.

Section 203 of the DGCL could depress our stock price and delay, discourage or prohibit transactions not approved in advance by our board of
directors, such as takeover attempts that might otherwise involve the payment to our stockholders of a premium over the market price of our
common stock.

Certificate of incorporation and bylaw provisions

Our certificate of incorporation and bylaws include a number of provisions that may have the effect of deterring hostile takeovers or delaying or
preventing changes in our control or our management, including, but not limited to the following:

� Our board of directors can issue up to 10,000,000 shares of preferred stock with any rights or preferences, including the right
to approve or not approve an acquisition or other change in our control.

� Our certificate of incorporation and bylaws provide that all stockholder actions must be effected at a duly called meeting of
holders and not by written consent.

� Our bylaws provide that special meetings of the stockholders may be called only by the Chairman of our board of directors,
by our Chief Executive Officer, by our board of directors upon a resolution adopted by a majority of the total number of
authorized directors or, under certain limited circumstances, by the holders of at least 5% of our outstanding voting stock.

� Our bylaws provide that stockholders seeking to present proposals before a meeting of stockholders or to nominate candidates
for election as directors at a meeting of stockholders must provide timely notice in writing and also specify requirements as to
the form and content of a stockholder�s notice. These provisions may delay or preclude stockholders from bringing matters
before a meeting of our stockholders or from making nominations for directors at a meeting of stockholders, which could
delay or deter takeover attempts or changes in our management.

� Our certificate of incorporation provides that, subject to the rights of the holders of any outstanding series of preferred stock,
all vacancies, including newly created directorships, may, except as otherwise required by law, be filled by the affirmative
vote of a majority of directors then in office, even if less than a quorum. In addition, our certificate of incorporation provides
that our board of directors may fix the number of directors by resolution.
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� Our certificate of incorporation does not provide for cumulative voting for directors. The absence of cumulative voting may
make it more difficult for stockholders who own an aggregate of less than a majority of our voting stock to elect any directors
to our board of directors.

These and other provisions contained in our certificate of incorporation and bylaws are expected to discourage coercive takeover practices and
inadequate takeover bids. These provisions are also designed to encourage persons seeking to acquire control of us to first negotiate with our
board of directors. However, these provisions could delay or discourage transactions involving an actual or potential change in control of us or
our management, including transactions in which our stockholders might otherwise receive a premium for their shares over market price of our
stock and may limit the ability of stockholders to remove our current management or approve transactions that our stockholders may deem to be
in their best interests and, therefore, could adversely affect the price of our common stock.

Transfer Agent and Registrar

The transfer agent and registrar for our common stock is Computershare Shareowner Services. Its address is 480 Washington Boulevard, Jersey
City, New Jersey, 07310.
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DESCRIPTION OF WARRANTS

We may issue warrants for the purchase of common stock, preferred stock and/or debt securities in one or more series. We may issue warrants
independently or together with common stock, preferred stock and/or debt securities, and the warrants may be attached to or separate from these
securities. While the terms summarized below will apply generally to any warrants that we may offer, we will describe the particular terms of
any series of warrants in more detail in the applicable prospectus supplement. The terms of any warrants offered under a prospectus supplement
may differ from the terms described below.

We have filed forms of the warrant agreements and forms of warrant certificates containing the terms of the warrants being offered as exhibits to
the registration statement of which this prospectus is a part. We will file as exhibits to the registration statement of which this prospectus is a
part, or will incorporate by reference from reports that we file with the SEC, the form of warrant agreement, including a form of warrant
certificate, that describes the terms of the particular series of warrants we are offering before the issuance of the related series of warrants. The
following summaries of material provisions of the warrants and the warrant agreements are subject to, and qualified in their entirety by reference
to, all the provisions of the warrant agreement and warrant certificate applicable to the particular series of warrants that we may offer under this
prospectus. We urge you to read the applicable prospectus supplements related to the particular series of warrants that we may offer under this
prospectus, as well as any related free writing prospectuses, and the complete warrant agreements and warrant certificates that contain the terms
of the warrants.

General

We will describe in the applicable prospectus supplement the terms of the series of warrants being offered, including:

� the offering price and aggregate number of warrants offered;

� the currency for which the warrants may be purchased;

� if applicable, the designation and terms of the securities with which the warrants are issued and the number of warrants issued
with each such security or each principal amount of such security;

� if applicable, the date on and after which the warrants and the related securities will be separately transferable;

� in the case of warrants to purchase debt securities, the principal amount of debt securities purchasable upon exercise of one
warrant and the price at, and currency in which, this principal amount of debt securities may be purchased upon such exercise;
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